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MEMORANDUM

EDUARDO C. ROBRENO, J. JUNE 3, 2005

This action arises out of a sal vage contract and cones
to the Court under 28 U.S.C. 8§ 1333, which grants federal
district courts exclusive jurisdiction in any “civil case of
admralty or maritinme jurisdiction.” On February 7, 2005, the
Court held a bench trial. The Court’s findings of fact and
concl usions of |aw concerning the case are detailed in a
Menor andum dat ed February 10, 2005 (doc. no. 29), which is
avai |l abl e at 2005 W. 331706 or 2005 U.S. Dist. LEXIS 2071. Also
on February 10, 2005, the Court issued two Orders: (1) an O der
directing that judgnment as to liability only be entered in favor
of plaintiff, Delaware Tow, LLC and agai nst defendant Vernel
Nel son, who had defaulted (doc. no. 28), and (2) an O der
directing that judgnent be entered in favor of plaintiff and

agai nst defendant Allstate in the amount of $4,654.50 (doc. no.
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29).

On February 25, 2005, the Court held a hearing to
consi der whether to nodify the $4, 654.50 judgnment agai nst
Al state to include an award to plaintiff of interest, costs, and
attorneys’ fees. The Court was also to determ ne the anount of
Vernell Nelson's liability. At the hearing, however, two
ci rcunst ances hindered the Court’s resolution of these issues:
Counsel were not adequately prepared for the hearing, and Vernel
Nel son appeared in the action for the first time. |In |ight of
t hese circunstances, the Court continued the hearing and gave
each party an opportunity to file a brief in support of any post-
trial relief it requested.

On May 10, 2005, the Court resunmed the February 25,
2005 hearing to permt the parties to orally argue their
respective notions. This Menorandum sets forth the Court’s
rulings on the issues presented at the May 10, 2005 heari ng.
Before the Court are the three outstandi ng issues:

1. Shoul d the judgnment of $4,654.50 entered agai nst
Def endant Al lstate (representing the contract price of
sal vagi ng the yacht) be anended to provide for
interest, costs, and attorneys’ fees?

2. Shoul d the judgnment by default as to liability in favor
of plaintiff and agai nst Defendant Vernell Nel son
(proceeding pro se) be set aside, and if not, what is
the appropriate neasure of danages agai nst Vernel
Nel son?

3. Shoul d the Court enter a default judgnent in favor of

Al |l state and against Nelson on Allstate’s cross-claim
agai nst Nel son?



These issues will be addressed in turn.

Plaintiff v. Allstate--Interest, Costs and Attorneys’' Fees

A | nt er est
The general rule in admiralty is that a prevailing
party may recover pre-judgnment interest except where equitable

consi derations nmake the award unconsci onabl e. | nl and Tugs Co. V.

Ghio River Co., 709 F.2d 1065, 1074-75 (6th Cr. 1983).

Furthernore, “[p]re-judgnent interest in Pennsylvania contract
cases is a matter of right and is calculated fromthe tine the

noney beconmes due or payable.” Am Enka Co. v. Wcaco Mach.

Corp., 686 F.2d 1050, 1056 (3d Cir. 1982) (citing Penneys v. Pa.

R R Co., 183 A 2d 544 (1962)).! As to the rate of interest,
“the party to whomthe sumis owed may as a matter of right
recover prejudgnent interest at the legal rate of six percent

[ per annun] running fromthe date the sumis due.” Pollice v.

Nat’| Tax Funding, L.P., 225 F.3d 379, 395 (3d Gir. 2000) (citing

! Havi ng found that Pennsyl vania contract and agency | aw
does not conflict with established admralty principles relating
to sal vage contracts, the Court considered the nmerits of this
case by appl yi ng Pennsyl vani a contract and agency |aw. Del.
River Tow, LLC v. Nelson, Cv.A No. 04-2850, 2005 U S. Dist.
LEXI S 2071, at *8-9 (E.D. Pa. Feb. 10, 2005). Cf. also Wndsor
M. Joy Mut. Ins. Co. v. Pozzi, 832 F. Supp. 138, 140 (E.D. Pa.
1993) ("Wiere . . . there is an absence of a controlling federal
statute or an established rule of general maritinme |law, state |aw
governs the scope and validity of contracts of marine
i nsurance.").




Am Enka Co., 686 F.2d at 1056-57); see also 41 Pa. Cons. Stat.

Ann. 8 202 (setting legal rate of interest at six percent per
annun). Plaintiff seeks interest on the $4,654.50 judgnent,
accruing fromthe date of salvage (February 9, 2004) to the date
of judgnent (February 10, 2005), or approxinmately one year:
$4,654.50 * 6% = $279.27. As the prevailing party, plaintiff is
entitled to this anount, and no equitabl e considerations counsel
against awarding it to plaintiff. |Indeed, Defendant Allstate
does not object to an award of pre-judgnent interest to
plaintiff. Accordingly, the judgnent of $4,654.50 in favor of
plaintiff and agai nst Defendant Allstate will be nodified to

i ncl ude an award of $279.27 in interest.

B. Cost s

The federal statute governing costs in admralty cases
provi des:

Except as otherwise provided by Act of
Congress, the allowance and taxation of costs

in admralty and maritine cases shall be
prescri bed by rul es promul gated by the Suprene
Court.

28 U.S.C. 8 1125. Although the Supreme Court has not exercised
its power to pronulgate rules specifically addressing the

all ocation of costs in admralty cases, it has pronul gated
Federal Rule of G vil Procedure 54. Rule 54 applies here and

permts an award of costs to a prevailing party:
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Except when express provision therefor is nmade
either in a statute of the United States or in
these rules, costs other than attorneys' fees
shal | be allowed as of <course to the
prevailing party unless the court otherw se
directs . :

Fed. R Cv. P. 54(d)(1).2 The Third Circuit has clarified that

the costs a district court may award a prevailing party under

Rule 54(d) are limted to the “taxable costs”

USC 8§

1920, the taxabl e costs statute:

Rul e 54(d) provides a standard to be applied
by the district courts in awarding what are
comonly referred to as taxable costs. Those
taxabl e costs are listed in 28 U. S.C. § 1920.
They do not include such litigation expenses
as attorneys’ fees and expert witness fees in
excess of the standard daily wtness fee.
Rul e 54(d) requires that such taxabl e costs be
awarded to the prevailing party unless the
court finds and articul ates a reason why that
party does not deserve such an award.

Fri edman v. Ganassi, 853 F.2d 207, 209 (3d Cir. 1988).

enunerated in 28

The taxable costs statute lists six categories of

l[itigation costs that a court (or the clerk of a court) may

awar d:

2 Aparty is a "prevailing party" for purposes of awarding

costs when the Court has,

case, awarded that party sone relief “on any issue that
fundanmental to the action.” Hygienics Direct Co. v. Medline
| ndus., 33 Fed. Appx. 621, 625 (3d Gr. 2002) (citing
Nationalist Mvenent, 273 F.3d 527, 536 (3d Cr. 2001)

Morris v.

after considering the nerits of the

is

(quoting
Health &

Buckhannon Bd. & Care Hone, Inc. v. W Va. Dep'

County of
t of

Human Res., 532 U. S. 598, 603 (2001)). Delaware River

Towis clearly a prevailing party because the Court entered

j udgnment

inits favor after a bench trial.
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(1) Fees of the clerk and marshal;

(2) Fees of the court reporter for all or any
part of t he st enogr aphi c transcri pt
necessarily obtained for use in the case;

(3) Fees and di sbursenents for printing and
W t nesses;

(4) Fees for exenplification and copies of
papers necessarily obtained for use in the
case;

(5) Docket fees under section 1923 of this
title [28 USCS § 1923];

(6) Conpensation of court appointed experts,
conpensation of interpreters, and salaries,
f ees, expenses, and costs of speci al
interpretation services under section 1828 of
this title [28 USCS § 1828].

28 U.S.C. § 1920.

Del awar e Tow has requested that it be awarded the
followi ng costs: (1) fees of the derk ($150), (2) printing fees
($44.41) (3) deposition costs ($632.26), and (4) fee of process-
serving conpany ($180.00). Under 28 U S.C. § 1920, however,
plaintiff would be entitled to only (1) fees of the Cerk ($150),
(2) printing fees ($44.41), and (3) deposition costs ($632.26)
because only those three itens are listed in the statute. As the
prevailing party, plaintiff is entitled to an award of these
three specific itens of costs unless a party opposing an award of

costs shows the award woul d be inequitable. Smith v. SEPTA, 47

F.3d 97, 99 (3d Gr. 1995). Defendant Allstate does not oppose
an award of costs to plaintiff, and even if it did, no equitable
consi derations wei gh agai nst an award of costs. Accordingly, the

judgnent of $4,654.50 in favor of plaintiff and agai nst Defendant
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Allstate will be nodified to i nclude an award of costs taxed in

t he anmpbunt of $826.67.

C. Attorneys’ Fees

“As a general matter, attorneys' fees are not avail able
in admralty cases unless the court determnes in its equitable

di scretion that one party has acted in bad faith.” Sosebee v.

Rath, 893 F.2d 54, 56 (3d Gr. 1990) (citing F.D. Rich Co. v.

United States ex rel. Indus. Lumber Co., 417 U. S. 116, 129

(1974); Vaughan v. Atkinson, 369 U S. 527, 530-31 (1962)); see

also Inland Tugs Co., 709 F.2d at 1074 (“Equity principles

applicable in admralty permt attorney fees where there is a
factual finding of ‘callous disregard and indifference’ of the
party agai nst whomthe fees are allowed.”).

Al though this case involves a contractual dispute over
a grand total of $4,654.50, plaintiff is requesting an award of
attorneys’ fees in an anount in excess of $7,913.98. Plaintiff
presents three argunents in favor of his request for attorneys’
fees. First, plaintiff requested that this Court “recogni ze the
|aw of this District and this Crcuit regarding the award of
attorneys’ fees in salvage cases, which clearly allows the award
of salvor’s fees in cases where the salvor prevails at trial.”
Pl.”s Pretrial Mem at 11 (doc. no. 23). Renmarkably, plaintiff

supported his request with a cite to one case--from 1918--where



the Third Crcuit declined a request to award attorneys’ fees in
an admralty case and nmade no statenent that its conclusion was
contrary to a general rule in favor of such an award. See The

Johnson Lighterage Co. No. 24, 248 F.74 (3d Gr. 1918).

Plaintiff’s argunment lies in as perilous a water as the sinking
yacht that gave rise to this suit. Unlike the yacht, however,
this argument is not salvageable.® 1In light of plaintiff’'s |ack

of precedential support and Sosebee’s direction contrary to

3 Indeed, other circuits to have considered the issue have
held that a court nmay not award attorneys’ fees in an admralty
case absent a finding that the non-prevailing party acted in bad
faith. See Madeja v. A ynpic Packers, 310 F.3d 628, 635 (9th
Cr. 2002) (“The equitable grant of attorneys fees is
appropriate in admralty only when the shi powner acted
arbitrarily, recalcitrantly, or unreasonably.”) (citing Vaughan
v. Atkinson, 369 U S. 527, 531-32 (1962)); Galveston County
Navi gation Dist. No. 1 v. Hopson Towi ng Co., 92 F.3d 353, 357
(5th Cir. 1996) (“The evolution of this bad faith exception to
the Arerican Rule in the context of admralty |aw began with
Vaughan v. Atkinson, 369 U S. 527 (1962)”); Goodman v. 1973 26
Foot Trojan Vessel, 859 F.2d 71, 74 (8th Cr. 1988)
(“[Alttorney's fees are not ordinarily awarded in admralty
cases. An exception is nmade to this general rule when the |osing
party has acted in bad faith.”) (internal citation omtted);
Tenpleman v. Chris Craft Corp., 770 F.2d 245, 250 (1st Cir. 1985)
(“Under admiralty law, a court has inherent power to assess
attorneys' fees when a party has acted in bad faith, vexatiously,
wantonly, or for oppressive reasons.”) (internal quotation marks
omtted); Interpool Ltd. v. Bernuth Agencies, No. 97-750, 51997
U S. App. LEXIS 32229 (2d Cr. Nov. 17, 1997) (not precendential)
(“The award of fees and expenses in admralty actions is
di scretionary with the district judge upon a show ng of bad
faith.").




plaintiff’s position, plaintiff’s first argunent nust be
j ettisoned.

Second, notw thstanding the Sosebee court’s
decl aration that attorneys’ fees are not available in admralty
cases absent a showing of bad faith, 893 F.2d at 56, plaintiff
contends that in salvage actions such as this one (a subset of
admralty cases), a court has discretion to award attorneys’ fees
even absent a showi ng of bad faith.* The Court disagrees. None
of plaintiff’s cited authority constitutes valid precedenti al
support for this argunent; in fact, they contradict his argunent.
In particular, plaintiff points to a sal vage case, Conpani a

Gal eana, S.A. v. Mtor Vessel Caribbean Mara, 565 F.2d 358, 360

(5th CGr. 1978), which summarily stated that the award of

“attorneys’ fees is discretionary in admralty actions and in

4 Plaintiff also enphasizes the public policy in favor
encouragi ng salvor’s to undergo sal vage attenpts. The Court
previ ously acknowl edged that its judgnent in favor of plaintiff
was consistent this policy. See Del. River Tow, LLC 2005 U.S.
Dist. LEXIS 2071, at *18 n.8. Wth respect to attorneys’ fees,
however, Sosebee requires a showi ng of bad faith, which plaintiff
has failed to satisfy, and public policy does not change this
result. See Gore v. Cearwater Shipping Corp., 378 F.2d 584, 588
(3d Cr. 1967) (“It is of course true that Admralty and ot her
equity courts have fashi oned exceptions to the general rule
agai nst assessing attorneys’ fees and expenses and that these
exceptions 'have been sanctioned by (the Suprene) Court when
overriding considerations of Justice seenmed to conpel such a
result.' But the cases applying these exceptions invariably
i nvol ve wongful ness or injustice often anounting to bad faith.”)
(internal citation omtted).




sal vage cases specifically.” (citations omtted). The
precedential value of this case is mninmal for two reasons. One,
the case dedicated only two sentences to the question of
attorneys’ fees and ultimately declined to award them Two, the
Fifth CGrcuit, in a subsequent sal vage case, clarified that

Conpani a Gal eana referred to an exception to the general rule

agai nst an award of attorneys’ fees in admralty cases:

In admralty cases, however, it is the general
rule that attorneys' fees are not awarded.
Noritake Co. v. MYV Hellenic Chanpion, 627
F.2d 724 (5th Cr. 1980). Platoro cites
Conpania Galeana, S.A. v. MV Carribean Mra,
565 F.2d 358 (5th Gr.1978), for the
proposition that such an award lies in the
di scretion of the admralty court. W pointed
out in Noritake, however, that Conpania
Galeana clearly referred to an exception to
the rule: that attorneys' fees nmay be awarded
where the nonprevailing party has acted i n bad
faith. Noritake, 627 F.2d at 731 n. 5.

Platoro Ltd., Inc. v. Unidentified Remains of a Vessel, 695 F.2d

893, 905-06 (5th Gr. 1983) (enphasis added); see also Atlantis

Marine Towing, Inc. v. MV Elizabeth, 346 F. Supp. 2d 1266, 1276

(S.D. Fla. 2004) (“In Conpania Gal eana and Cobb Coin Co., relied

upon by both Plaintiff AMI and the district court in Treasure

Salvors, Inc., attorneys' fees were awarded based upon a finding

of bad faith by the nonprevailing party. |In admralty cases,
however, it is the general rule that attorneys' fees are not
awarded . . . . An exception to the rule [is] that attorneys'

fees may be awarded where the nonprevailing party has acted in
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bad faith.") (citing Platoro 695 F.2d at 905-06).° Al the
foregoi ng authority makes clear that an award of attorneys’ fees
in this case is appropriate only upon a finding that Allstate
acted in bad faith.

Finally, perhaps realizing the overwhel m ng authority
contra its first two argunents, plaintiff contends Allstate acted
in bad faith in refusing to pay plaintiff and by filing several
nmotions at the various stages of this litigation. In response,
def endant argues that it properly defended this case and filed no
frivolous notions. Allstate’s Mem of Law, doc. no. 37, at (pp.
unavai |l abl e).

Attorneys’ fees are not warranted here. It is true

that Allstate refused to pay plaintiff and was ultimately found

> Moreover, the other cases cited by plaintiff involved bad
faith on the part of the non-prevailing party. See Vaughan v.
At ki nson, 369 U. S. 527, 530-31 (1962) (“In the instant case
respondents were callous in their attitude, making no
investigation of libellant's claimand by their silence neither
admtting nor denying it. As a result of that recal citrance,
libellant was forced to hire a |awyer and go to court to get what
was plainly owed hi munder |aws that are centuries old. The
default was willful and persistent.”); Southernnost Mrine
Servs., Inc. v. One (1) 2000 Fifty Four Foot (54') Sea Ray naned
MV POTENTI AL, 250 F. Supp. 2d 1367, 1381 (S.D. Fla. 2003)
(“Cearly, Plaintiffs were, by the Defendants' own candi d
adm ssion fromday one forward, entitled to a sal vage award. The
only issue was the amount. . . . [I]t becane clear that
Def endants had very little, if any, basis in fact for disputing
t he sal vage award they had agreed to, contracted for, and
paid.”); Cobb Coin Co., Inc. v. Unidentified, Wecked and
Abandoned Sailing Vessel, 549 F. Supp. 540, 563 (S.D. Fla. 1982)
(finding “bad-faith harassnment” engaged in by non-prevailing
party).
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liable for the salvage price. Nevertheless, this case is unlike,

for exanple, Southernnost Marine Services, 250 F. Supp. 2d at

1381, where an insurance conpany had virtually no basis in fact
or law for refusing to pay a salvage claimto which it expressly
agreed to pay and to which coverage clearly applied. Here,
Allstate’s liability to pay for the salvage was not so clearly
established that its refusal to pay was frivolous or wholly

unfounded to rise to the level of bad faith. C. J.C. Penney

Life Ins. Co. v. Pilosi, 393 F.3d 356, 367 (3d CGr. 2004)

(requiring plaintiff-insured to show, by clear and convi nci ng

evi dence, that the insurer (1) had no reasonabl e basis for
denyi ng benefits under the policy; and (2) knew or recklessly

di sregarded its lack of a reasonable basis in denying the claim.

Nor is this case |ike Cobb Coin Co., 549 F. Supp. at

562-63, where the defendant in a sal vage case unnecessarily
forced plaintiff to “undertake nmassive litigation” to recover a
sal vage award. Rather, in this case, it is the performance of
both counsel that has conplicated and unnecessarily extended the
litigation.® In light of the foregoing, equity does not easily

command the award of attorneys’ fees to plaintiff.

® This relatively unconplicated case worth | ess than
$5, 000. 00 has generated a nyriad of notions, legal briefs and
heari ngs.
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1. Plaintiff v. Vernell Nelson

Plaintiff and Vernell Nelson were parties to a witten
sal vage contract. The contract price of the sal vage was
$4,654.50. Vernell Nelson allegedly failed to pay the contract
price, pronpting plaintiff to bring this lawsuit against him On
January 18, 2005, the Cerk entered a default agai nst Nel son, and
on February 10, 2005 the Court entered a default judgnent in
favor of plaintiff against Nelson as to liability only.

Nel son now asks the Court to set aside the judgnent of
default entered against him Specifically, Nelson stated at the
May 10, 2005 hearing that he “does not recall” being served with
plaintiff’s process. Plaintiff introduced the testinony of the
personal server, WIIiam Sanpson, who stated that, on July 1
2004, he served Vernell Nelson at 1432 Summervill e Avenue,

Phi | adel phi a, Pennsyl vania 19141. Nelson did not dispute that he
resided at this address on July 1, 2004.

The Court credits the testinony of WIIliam Sanpson and
di scounts plaintiff’s statenent that he “does not recall”
recei ving service. Because plaintiff properly served Nel son and
Nel son failed to plead or otherwi se respond within the tine
required by Federal Rule of Cvil Procedure 12, judgnent as to
liability was properly entered in favor of plaintiff and agai nst
Nel son and wll not be set aside. Plaintiff is entitled to

recover from Nelson the witten contract price of $4, 654.50.
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Addi tional ly, because no equitabl e considerations counsel against
an award of interest and costs, plaintiff will also be awarded
interest and costs. Plaintiff has not alleged that Nel son acted
in bad faith. Accordingly, no attorneys’ fees will be awarded to

plaintiff.

[11. Allstate v. Nelson: The Cross-Claim

Def endant Allstate filed a cross-clai magainst
Def endant Nel son. See Allstate’s Answer (doc. no. 16) (filed
Nov. 24, 2004). On February 18, 2005, after the Court entered
judgnent in favor of plaintiff and against Allstate, Allstate
filed an application for entry of default against Defendant
Nel son on Allstate’ s cross-clai magainst Nelson. The Oerk
entered a default on February 18, 2005. Before the Court now is
All state’s notion for a default judgnent against Nel son (doc. no.
31). Defendant Nel son vigorously disputes that Allstate served
himwith the cross-claim See Letter fromVernell Nelson to
Court (undated) (doc. no. 40). The Court has construed this
letter as a notion to set aside the entry of default on
Al state’s cross-claim

All state contends that Vernell Nelson was properly
served. |In support of that contention, Allstate offers a
certificate of service, stating that it served its cross-claimon

Nel son by “United States First Cass Mail” and an affidavit from
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M chael Maguire, Esq. stating that he served Nelson “via regular
mail.” Notably, however, Allstate fails to cite the rel evant
rules of civil procedure denonstrating how its service was

pr oper .

A reading of the relevant rules shows that Allstate’s
service on Nel son was not proper. Rule 5 reqgulates service of
“every pl eadi ng subsequent to the original conplaint,” including
cross-clains. Fed. R Cv. P. 5(a). Wth regard to service of
such a pleading on a parties in default, Rule 5 provides:

No service need be made on parties in default

for failure to appear except that pleadings

asserting new or additional clains for relief

agai nst them shall be served upon themin the

manner provi ded for service of summons in Rule
4.

Id. (enphasis added). Because Allstate’'s cross-claimasserted a
new claimfor relief against Nelson, the party in default,
Al l state was required to serve Nelson in the manner provided for
service of sumons in Rule 4. See Janes Wn Moore et al.,

Moore's Federal Practice 8§ 5.03 (3d ed. 1999) (“Parties who have

never made an appearance in the proceedings (and are thus in
default for failure to appear) nmust be served with a copy of any
pl eading or simlar paper which asserts a new or additional claim
for relief against such absentee party under the provisions of
Rule 4.7). A cross-claimfalls within the “pl eadi ngs subsequent

to the original conplaint” |anguage of Rule 5. 1d. 8§ 5.02.
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Rul e 4(e) governs the manner of service of a summons
with which Allstate was required to conply. Under Rule 4(e),

Unl ess otherwise provided by federal |aw,
servi ce upon an individual fromwhom a waiver
has not been obtained and fil ed, other than an
infant or an inconpetent person, nmay be
effected in any judicial district of the
United States:

(1) pursuant to the law of the state in
which the district court is located, or in
which service is effected, for the service of
a sumons upon the defendant in an action
brought in the courts of general jurisdiction
of the State; or

(2) by delivering a copy of the summons
and of the <conplaint to the individual
personal |y or by | eaving copies thereof at the
i ndi vidual's dwelling house or usual place of
abode with sone person of suitable age and
discretion then residing therein or by
delivering a copy of the sumobns and of the
conpl ai nt to an agent aut hori zed by
appointnent or by law to receive service of
process.

Fed. R Cv. P. 4(e) (enphasis added).’ This judicial district
is located in Pennsylvania, and Pennsylvania is where service was
all egedly effected. Pennsylvania s Rule for service of process

by mail provides as follows:

If a rule of «civil procedure authorizes
original process to be served by mail, a copy
of the process shall be miled to the

defendant by any form of mmil requiring a
receipt signed by the defendant or his
aut hori zed agent.

" All state does not contend it hand-delivered its cross-
claimto Nelson. Therefore, Rule 4(e)(2) does not apply.
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Pa. R Gv. P. 403 (enphasis added). Moreover, Pennsylvania Rule
405 provides in relevant part that “proof of service by mai
under Rule 403 shall include a return receipt signed by the

defendant . . . .” 1d. 405; Borah v. Mnunental Life Ins. Co.

No. Cv.A 04-3617, 2005 U. S. Dist. LEXIS 2013, at *5 (E. D. Pa.
Jan. 14, 2005).

Here, Allstate did not serve Nelson in accordance with
t he Pennsyl vani a rul es because Allstate did not serve Nel son “by
any formof mail requiring a receipt signed by Nelson.” Pa. R
Cv. P. 403. Because Allstate failed to properly serve Nel son
Wth its cross-claim Allstate’s notion for a default judgnment
will be denied and its cross-clai mdenied w thout prejudice.
Def endant Nel son’s notion to set aside entry of default wll be

granted. See, e.qg., Am Tel. & Tel. Co. v. Merry, 596 F.2d 118,

120 n. 2, 126 (2d Cr. 1979) (dism ssing w thout prejudice cross-
cl ai m agai nst party in default where cross-claimwas not served

in accordance with Fed. R Cv. P. 4); D Angelo v. Potter, 221

F.R D. 289, 294 (D. Mass. 2004) (setting aside entry of default
agai nst def endant where anended conpl ai nt asserted new cl ains for

relief but was not served in accordance with Fed. R Cv. P. 4).
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' V.  CONCLUSI ON

In light of the foregoing discussion, the $4,654.50
judgment in favor of plaintiff and against Allstate wll be
nodified to include an award of interest and costs, but not
attorneys’ fees. The Court will not set aside the default
judgnent as to liability in favor of plaintiff and agai nst
Vernel | Nelson. Judgnent in the anount of $4,654.50 plus
interest and costs will be entered in favor of plaintiff and
agai nst Vernell Nelson. And Allstate’s notion for default
j udgnment agai nst Vernell Nelson wll be denied. An appropriate

order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DELAWARE RI VER TOW LLC, : ClVIL ACTI ON
: NO. 04-2850
Pl aintiff,
V.

VERNELL NELSON,
ALLSTATE | NSURANCE CO., [INC. ,

Def endant s.

ORDER
AND NOW this 3rd day of June, 2005, in accordance with
t he Menorandum of today’s date, it is hereby ORDERED as foll ows:
1. The Motion for Attorneys’ Fees, Costs, and Interest
filed by Plaintiff (doc. no. 38) is GRANTED in part and
DENIED in part in accordance with the Menorandum of
even dat e;
2. The Court’s Order of February 10, 2005 entering
judgment in favor of Plaintiff and agai nst Defendant
Al lstate in the anount of $4,654.50 is MODI FIED to
i nclude an award of pre-judgnent interest ($279.27) and
costs ($826.67);
3. The Mdtion for Default Judgnment as to Cross-Defendant
Vernell Nelson filed by Allstate (doc. no. 34) is
DENI ED

4. The Default by Vernell Nelson for Failure to Appear,
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Plead or Otherwi se Defend on Allstate’s Cross-Claimis
SET ASI DE;

All state is granted | eave under Federal Rule of Cvil
Procedure 4(m to properly serve Vernell Nelson with
its cross-claimby July 1, 2005 or the case will be

di sm ssed for |ack of prosecution.

AND I'T | S SO ORDERED

EDUARDO C. ROBRENO, J.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DELAWARE RI VER TOW LLC, : ClVIL ACTI ON
: NO. 04-2850
Pl aintiff,
V.

VERNELL NELSON,
ALLSTATE | NSURANCE CO., [INC. ,

Def endant s.

JUDGMVENT
AND NOW this 3rd day of June, 2005, pursuant to the
Court’s Order of even date, JUDGVENT is entered in favor of
Plaintiff and agai nst Defendant Allstate, jointly and severally,
in the amount of $5, 760. 44.
| T I'S FURTHER ORDERED t hat JUDGVENT is entered in favor
of Plaintiff and agai nst Defendant Nelson, jointly and severally,

in the anbunt of $5, 760. 44.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO, J.
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